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ABSTRACT

The widespread, colloquial understanding of the term ”democracy” is “’rule by majority”.
So when was the last time any ruling party in India won a national ”majority”? Never.
Rule 64 of the Conduct of Election Rules, 1961, mandates that the winner of an election toa
Parliamentary Constituency in the Lok Sabha shall be “the candidate with the most votes”. That is, a
candidate with the plurality” of votes is elected, which is distinct from a “major- ity” (50%+). This
system of voting is colloquially referred to as ‘First Past the Post’ (FPP). However, a significant
number of candidates/parties fail to secure a true majority (50%-+1) of votes even at the constituency
level. Thus, a “majority” in Parliament is actually merely the aggregation of this constituency-level
‘plurality’. It does not constitute a majority of the overall votes polled at either the constituency level
or the national level. On average, 51% ofall constituencies in all general elections since 1962 returned
candidates who did not secure a majority (50%-+) of the votes in their own constituencies. Thus,
constituencies have rou- tinely come to be represented by MP’s who were, themselves, not chosen by
the majority. Orworse, rejected by the majority. Apart from the fact that FPP yields disproportionate
results,the system also-
- favours established political parties,
- engenders corrupt practices
- encourages ‘strategic voting’
- incentivises divisive identity politics;
- is incurably biased,
- is prone to results that are unjustifiably incommensurate with the vote distribution
- frequently ”wastes” two thirds of the total vote.
FPP infringes the fundamental right of freedom of expression through the ballot, impedes the
constitutional right to effective representation and violates the cardinal principle of democ- racy, ‘rule
by majority’. In so doing, FPP (Rule 64) is ultra vires Art.13, 14, 19(1)(a) and 21 of the Constitution
of India.
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INTRODUCTION

In the landmark Kesavananda Bharati case!, one feature that was unanimously held to be
part of the "basic structure” of the Constitution was democracy. Thus, the constitutionality
of India’s electoral system is an issue of profound consequence that is at the very root of
the concept of “democracy” in the basic structure doctrine. Over the years, the Supreme
Court has made several, incremental advances in the constitutional jurisprudence on the
subject of elections and the right to vote. Notably, the Court has held that a vote is a form
of expression under Article 19(1)(a) of the Constitution, and that every citizen has an equal
right to an effective vote. This paper focuses on the method of election of representatives
to the Lok Sabha, and analyses whether the present method is truly representative, treats
all voters equally and captures voters’ choices efficiently.

Axiomatically, ”democracy” is generally interpreted as “rule by majority”. This paper
does not question the suitability or rationality of this axiom. However, it does analyse
whether this simple standard is, in fact, met by the present system of elections to the Lok
Sabha. It questions whether India is, indeed, ruled by a ”majority”.

I. PRESENT SYSTEM OF ELECTION TO THE LOK SABHA

Primarily, Rule 64 of the Conduct of Election Rules, 1961 (hereinafter, “Rule 64”), read
with Section 66 of the Representation of People’s Act, 1951, read with Art.81 and Art.326
of the Constitution of India give rise to the present mechanism or ‘electoral algorithm” for
the determination and declaration of winning candidates in elections to Lok Sabha
parliamentary constituencies.

The language of Rule 642 of the Conduct of Election Rules, 1961, is as follows:

64. Declaration of result of election and return of election.—

The returning officer shall, subject to the provisions of section 65 if and so far
as they apply to any particular case, then—

(a) declare in Form 21C or Form 21D, as may be appropriate, the candidate
to whom the largest number of valid votes have been given, to be elected un-
der section 66 and send signed copies thereof to the appropriate authority, the
Election Commission and the chief electoral officer; and

(b) Complete and certify the return of election in Form 21E, and send signed
copies thereof to the Election Commission and the chief electoral officer.
[Emphasis Supplied]

!Kesavananda Bharati v. State of Kerala, (1973) 4 SCC 225: AIR 1973 SC 1461
2Subs. by Notifin. No. S.0. 4542, dated the 20th December, 1968 (w.e.f 1-1-1969), for rule 64.
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The direct result of Rule 64 is that a candidate obtaining less than 50% of the total vote,
but simply one more vote than his nearest competitor, can be declared the winner. Thus, a
candidate is merely required to obtain a constituency-level “plurality” in order tobe
declared the winner of the electoral contest. The result is a “single member plurality”
(hereinafter, SMP) based system, colloquially and interchangeably referred to as “First
Past the Post” (hereinafter, FPP) system. Pertinently, neither SMP nor FPP are explicitly
defined in the Constitution or any other Statute. Instead, the aforesaid system is merely the
manifestation of the language of the aforementioned Rule 64.

An SMP/FPP elected candidate cannot be said to have secured the “majority vote”.
Nevertheless, this candidate goes on to represent an entire constituency in Parliament.
However, the majority of the constituency did not vote for him and their votes have now
effectively been wasted. Fundamentally, the said circumstance cannot be termed “majority
rule”, as the majority did not, in fact, vote for the candidate who now purports to exercise
legislative powers on their behalf. Thereby, Rule 64 violates the cardinal principle of
democracy, which is rule by majority.

A. Brief Statistical History of the Present Election System of the Lok Sabha

Publicly available electoral data® of all Lok Sabha elections since independence (See:
Table 1; below) conclusively establishes that under the system arising from Rule 64, India
has never had any political party secure a 50% + 1 or true “majority” of the vote share in
any of the 17 Lok Sabha elections conducted so far, since independence.

Table 1: Vote share of major political parties in the Lok Sabha Elec-
tions, 1952-2019

Jana
Sangh
No. Total Communist CPI / Janata
Year of Turnout  Congress Party of (Marx- Bharatiya Party Janata Dal
Seats (%) India ist) Janata
Party
(BJP)
Votes \Votes \Votes Votes \Votes \Votes
Seats Seats Seats Seats Seats
(%) (%) (%) (%) (%) (%)
1952 489 45.7 45.0 364 3.3 16 - - 3.1 3 - - -
1957 493 47.7 47.8 371 8.9 27 - - 5.9 4 - - -

3Sources:

a. Norio KONDO, ”"DISCUSSION PAPER No0.98 Election Studies in India”, Institute of Developing

Economies (ide), Jetro, Japan, March, 2007.
b. Election Commission of India, Reports of General Elections of Lok Sabha, 1952-2019.
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Table 1: Vote share of major political parties in the Lok Sabha Elec-
tions, 1952-2019

Jana
Sangh
No. Total Communist CPI / Janata
Year of Turnout  Congress Party of (Marx- Bharatiya Part Janata Dal
Seats (%) India ist) Janata y
Party
(BJP)
1962 494 55.3 447 361 9.9 29 - - 6.4 14 - - - -
1967 520 61.2 40.8 283 5.0 23 4.4 19 9.4 35 - - - -
1971 518 55.3 43.7 352 4.7 23 5.1 25 7.4 22 - - - -
1977 542 60.5 34.5 154 2.8 7 4.3 22 - - 41.3 295 - -
1980 542 56.9 427 353 2.6 11 6.1 36 - - 18.9 31 - -
1984 542 63.6 49.1 405 2.7 6 5.7 22 7.7 2 6.9 10 - -
1989 543 62 39.5 197 2.6 12 6.6 33 11.4 86 - - 17.8 142
1991 543 55.2 36.5 232 25 14 6.2 35 20.1 120 - - 11.9 56
1996 543 57.9 28.8 140 2.0 12 6.1 32 20.3 161 - - 8.1 46
1998 543 62.0 25.8 141 1.8 9 5.2 32 25.6 182 - - 3.2 6

1999 543 60.0 28.3 114 15 4 5.4 33 238 182 - - - -
2004 545 58.1 26.5 145 14 10 5.7 43 222 138 - - - -
2009 546 58.2 28.6 206 14 4 5.3 16 18.8 116 - - - -
2014 543 66.4 1931 44 0.8 1 3.3. 9 314 282 - - - -
2019 542 67.4 1949 52 0.58 2 1.75 3 37.36 303 - - - -

1. Deviation in VVote-share vs. Seat-share

For a clear illustration of the arbitrariness that is inherent in the FPP system arising from
Rule 64, a graph is plotted on the basis of vote share percentage against the number of
seats secured in the Lok Sabha by the Congress & the BJP in all general elections between
1984 - 2019. As is evident, the number of seats a party can secure based on its own vote
share is utterly arbitrary and varies from election to election.

The below graph illustrates that for a given percentage of vote share, the number of
seats a party will secure in the Lok Sabha is not predictable i.e. arbitrary. For instance, the
difference in vote share of the Congress party between 2014 & 2019 was approximately
0.2% (gain). However, the party gained 8 seats in the Lok Sabha as a result. For the same
period, the difference in vote share of the BJP was approximately 6% (gain), but that
translated into only 21 seats gained. Conversely, the difference in vote share of the
Congress party between 2009 & 2014 was approximately 9.3% (loss), which translated to
a loss of 162 seats.

Whereas, for the same period, the difference in vote share of the BJP was approxi-
mately 12.6% (gain), but that translated into only 166 seats gained. Such obvious arbi-
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trariness is an inherent and unrectifiable defect in the FPP system of elections that arises
from Rule 64.

Instead, as the above data shows, the only constant in every election since indepen-
dence is the fact that the representation secured by political parties in Parliament is not
commensurate with the proportion of votes cast. While the data in the table above rep-
resents the percentage of votes secured by major political parties nationally, a signifi- cant
number of candidates/parties failed to secure a majority (50%-+1) of votes even whenviewed
from the Parliamentary Constituency level. Thus, a “majority” in Parliament is ac-tually
merely the aggregation of the parliamentary constituency-level ‘plurality’ of votes without
actually constituting a majority of the overall votes polled at either the parliamen-tary
constituency level or the national level. This has been the case in every Indian Electionsince
independence.

2. Historical Constituency-wise Plurality

Table 2: Percentage of candidates winning by ’plurality’ (<50%)vote
share, Lok Sabha Elections, 1952-2019

No. of Seats

Total L.OW?St Seats with '_I'op 3 states
winning . with most seats
Year No. ofSeats Turnout with mere
o vote share ; allocated on
(%) (%) mere plurality luralit
plurality (%) P y

1952 489 45.7 - - - - - -
1957 493 47.7 - - - - - -
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Year

1962

1967

1971

1977

1980

1984

1989

1991

Table 2: Percentage of candidates winning by ’plurality’ (<50%)vote
share, Lok Sabha Elections, 1952-2019

No. of Seats

494

520

518

542

542

542

543

543

Total
Turnout
(%)

55.3

61.2

55.3

60.5

56.9

63.6

62.0

55.2

Lowest
winning
vote share
(%)

21.93
Mainpuri
U.P.

16.71
Shahjahan-
pur
U.p.

21.08

Bastar
M.P.

30.27
Shillong
Meghalaya
18.85

Inner
Manipur

24.33

Inner
Manipur

27.12

Jamshedpur
Bihar

23.06

Rae Bareli
UPpP.

No. of
Seats
with
mere
plurality

288

308

165

66

239

145

220

325

Seats
with
mere
plurality
(%)

58

59

32

12

44

26.7

40.5

59.8

State

UP
Bihar
MP

State

upP
Bihar
WB

State

WB
Bihar
MP

State

WB
Bihar
MP

State

UP
Bihar
MP

State

uUpP
Bihar
MH

State

uUpP
MH
Bihar

State

UP

Top 3 states

with most seats

allocated on
plurality
Plurality
Seats Seats
73 86
32 51
30 36
Plurality
Seats Seats
75 85
43 51
27 40
Plurality
Seats Seats
34 41
33 52
27 83
Plurality
Seats Seats
9 42
7 54
6 41
Plurality
Seats Seats
76 84
46 54
22 40
Plurality
Seats Seats
34 83
20 54
16 47
Plurality
Seats Seats
57 83
27 48
24 53
Plurality
Seats Seats
76 82

%
Plurality
84
63
83

%
Plurality
88
84
67.5
%
Plurality

83
63
325
%
Plurality

12
13
14.6
%
Plurality

90.4
85
55
%
Plurality

41

37

34

%
Plurality

68.6
56
45
%
Plurality

92
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Year

1996

1998

1999

2004

2009

2014

2019

Table 2: Percentage of candidates winning by ’plurality’ (<50%)vote
share, Lok Sabha Elections, 1952-2019

No. of Seats

543

543

543

545

546

543

542

Total
Turnout
(%0)

57.9

62.0

60.0

58.1

58.2

66.4

67.1

Lowest
winning
vote share
(%)

18.63
Srinagar
J&K
25.55
Kokrajhar
Assam
26
Misrikh
U.p.
25.98

Mohanlalganj,
U.P.

21.27

Buxar
Bihar

26.12
Ladakh,
J&K

29.3
Baramulla,
J&K

No. of
Seats
with
mere
plurality

394

362

323

324

425

342

203

Seats
with
mere
plurality
(%)

72,5

66.6

59.5

59.2

77.8

62.9

37.4

AP
MH

State

up
MH
AP

State

uUpP
Bihar
AP

State

uUpP
MH
Bihar

State

uUpP
MH
Bihar

State

upP
MH
TN

State

UP
WB
Bihar

State

WB
upP
MH

Top 3 states
with most seats

allocated on
plurality
28 44
27 47
Plurality
Seats Seats
79 85
40 48
39 43
Plurality
Seats Seats
77 84
46 53
38 43
Plurality
Seats Seats
79 83
38 47
34 54
Plurality
Seats Seats
70 79
33 48
27 40
Plurality
Seats Seats
72 81
38 48
37 40
Plurality
Seats Seats
61 81
37 43
34 38
Faraliry
Seats Seats
31 42
25 79
20 47

63.6
57
%
Plurality

93
83
90.6
%
Plurality

91.6
86.7
88
%
Plurality

95
80.8
63
%
Plurality

88.6
68.7
67.5
%
Plurality
88.8
79
925
%
Plurality
75
86
89
70
Plurality
73.8
31.6
425

I[JRARTHO00022 ] International Journal of Research and Analytical Reviews (IJRAR) www.ijrar.org \ 474


http://www.ijrar.org/

© 2022 IJRAR July 2022, Volume 9, Issue 3 www.ijrar.org (E-ISSN 2348-1269, P- ISSN 2349-5138)

Thus, from the above cited data®, it is evident that -

(i) In the 2019 Lok Sabha general elections, 37% i.e. over one third of all seats were
allocated to candidates who secured less than a majority (50%+) of the total votes cast in
their own Parliamentary Constituency. That is to say that over one third of present MP’s in
the Lok Sabha are not preferred by a majority of their own constituents.

(it) On average, 51% of all Parliamentary constituencies in all general elections since 1962
returned a candidate who did not secure a majority (50%+) of the vote in his own
constituency. Thus, since independence, a majority of Parliamentary Constituencies have
come to be represented by MP’s who did not secure a majority vote.

(i) Larger, more diverse states tend to return more MP’s who did not secure a major- ity
(50%+) of the vote in their own constituency. For instance, since 1962, on average 75%
(three fourths) of all MP’s elected from Parliamentary constituencies in U.P., India’slargest
state by population, did not secure a majority (50%+) in their own constituency, and were
instead mere ‘plurality’ candidates. Other large and diverse states like Bihar, West Bengal,
Madhya Pradesh, Andhra Pradesh, Maharashtra etc. also tend to elect a large majority of
MP’s who are not themselves majority candidates.

(iv) Even avote share of 16.7% can be sufficient to secure a seat in Parliament, as is evident
from the 1967 election in the Shahjahanpur constituency in U.P. Other such voteshare
percentages that do not even amount to a quarter of the total votes polled in that
constituency, but are nevertheless sufficient to secure a seat in Parliament have been high-
lighted in the table above.

B. Brief Legislative History of FPP in Lok Sabha

It is noteworthy that nowhere does the Constitution explicitly or implicitly adopt the first-
past-the-post (FPP) system of elections, otherwise known as simple majority where a can-
didate with the most number of votes from a constituency wins the seat. Neither has the
FPP system been explicitly or implicitly adopted by the Representation of People’s Act,
1951. The present system or method arises only from the aforementioned Rule 64 of the

“4Table 2 contains parsed and analysed data. The raw data for this analysis is sourced from:
a. Election Commission of India, Reports of General Elections of Lok Sabha, 1952-2019.
b. Saloni Bhogale, Sudheendra Hangal, Francesca Refsum Jensenius, Mohit Kumar, Chinmay Narayan,
Basim U Nissa, and Gilles Verniers, “TCPD Indian Elections Data v1”, Trivedi Centre for Political Data,
Ashoka University, 2019.
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Conduct of Election Rules, 1961. The aforesaid Rule, though clear in its interpretation,
consistently turns up arbitrary results incommensurate with voters’ expression due to an
inherent and incurable defect in its social, political and axiomatic assumptions.

These incurable anomalies and unjustifiable deviations from all rational norms of ‘fair-
ness’ have not gone unnoticed. In fact, the Election Commission of India itself has repeat-
edly highlighted these issues over several decades and sought Parliament’s intervention to
amend the present method of election. Furthermore, even the Law Commission of India has
studied these anomalies and highlighted the grave impact FPP has had on the polity and
democratic traditions of India. So how then did this method of election come to be selected
over other available methods? Part of the answer to this question lies in the Con-stituent
Assembly Debates.

1. Constituent Assembly Debates

On 4" January 1949, about eleven months before the final version of the Constitution of
India was formally adopted, Mr. Kazi Syed Karimuddin, a widely reputed legal contem-
porary of Dr. B. R. Ambedkar who earned his LL.B degree from the prestigious Aligarh
Muslim University®, moved Amendment No.1415 to the 1948 Draft Constitution® that was
up for deliberation before the Constituent Assembly. This came to be the most conse-quential
amendment concerning the formal adoption of the voting method, and the debatesurrounding
this amendment sheds considerable light on the reasons for the ultimate re- jection of the
proposal for a PR system and the selection of the FPP system instead.

Article 67(5) of the Draft Constitution’, as it stood then, provided for the compositionof
the Lok Sabha thus -

”67(5)(a) Subject to the provisions of articles 292 and 293 of this Consti- tution,
the House of the People shall consist of not more than five hundred
representatives of the people of the territories of the States directly chosen bythe
voters.”

Mr. Karimuddin proposed to amend Article 67 to append the words ™[...] directly chosen
by the voters in accordance with the system of proportional representation with multi-
member constituencies by means of cumulative vote.”®

SMr. Kazi Syed Karimuddin was born in Yavatmal, Maharashtra and was elected to the Constituent
Assembly from the Central Provinces (later, Madhya Pradesh) through a Muslim League ticket. Source:
Constituent Assembly Members, available at: https://www.constitutionofindia.net/constituent assembly _ _
members/kazi syed karimuddin, last visited on April 25, 2022.

5Vol.VII, Constituent Assembly Debates, 1233—1265

"Draft Constitution of India, presented to the Constituent Assembly on 21% February 1948, Art.67(5)

8Amendment No.1415, Draft Constitution of India, presented 21 February 1948
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Articles 292° and 293° of the Draft Constitution provided for reservation of seats for
minority candidates in a joint electorate. Some accomplished and widely respected
representatives of the minorities who had chosen to remain in post-partition India had
proposed to drop their demand for separate electorates in favour of minority reservations,
though no formal agreement to this effect had been arrived at'*.

Arguing in support of his proposition, Mr. Karimuddin averred that the PR system was
’profoundly democratic” because it brought the value of each vote "more near equality”
and ensured that ”no vote shall be wasted”. Dismissing the perceived perils of instabil- ity
arising from a PR system that was believed to engender political fragmentation and
brinkmanship, he instead postulated that where there is heterogeneous population, it is
very necessary that we should have Coalition Governments”. This, he suggested, was the
only method which guaranteed representation to religious, ethnic and political minorities,

9Article 292 of the Draft Constitution of India, presented 215 February 1948:

292. Seats shall be reserved in the House of the People for-

(@) The Muslim community and the Scheduled Castes;

(b) The scheduled tribes in every State for the time being specified in Part I of the first Sched-
ule; and

(c) The Indian Christian community in the States of Madras and Bombay, according to the
scale prescribed in sub-clause (b) of clause (5) of article 67 of this Constitution.

O Article 293 of the Draft Constitution of India, presented 215 February 1948:

293. Notwithstanding anything contained in article 67 of this Constitution, the President may,
if he is of opinion that the Anglo-Indian community is not adequately represented in theHouse
of the People, nominate not more than two members of the community to the House of the
People.

1vol.VII, Constituent Assembly Debates, 1233—1265;
During the debate, Dr. B. R. Ambedkar argued that -

at the initial stage when this Constituent Assembly met [...], there was an agreement arrivedat
between the various minority communities and the majority community with regard to the
system of representation. [...] The minorities who, prior to that meeting of the Constituent
Assembly, had been entrenched behind a system of separate electorates, [..] became preparedto
give up that system and the majority which believed that there ought to be no kind of special
reservation to any particular community [...] agreed [...] to a system of joint electorates with
reservation of seats. [...] the proper procedure for effecting a change in articles 292 and 293
would be to leave the matter to the wishes of the different minorities themselves.

Pandit Thakur Dass Bhargava interjected stating -

But there was no agreement about reservation of seats among the communities and a humber
of amendments were moved by several Members for separate electorates and so on, but they
were all voted down. There was no agreement at all in regard to these matters.
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and forestalled the “tyranny of the majority”. Moreover, he accurately pointed out, the FPP
system ”does not even guarantee the rule of the majority”.

In support of his arguments, Mr. Karimuddin quoted from the experience of the 1924
UK general election which saw the Conservative Party secure 66.99% of the seats in Par-
liament (412/615) while only polling 46.8% of the total votes®?. Incidentally, the Labour
Party which had polled 33.3% of the vote only managed to secure 24.5% (151/615)of the
total seats. Thus, a fine, direct and nearly contemporaneous illustration of the dispropor-
tionality and arbitrariness that could result from the FPP system was very much availableto
the framers of the Indian Constitution during the Constituent Assembly debates.

Further, Mr. Karimuddin relied on the experience of the minorities in the South and West
of Ireland who had been without representation in the eight Parliaments from 1885 to 1911.
Indeed, in exchange for the adoption of the PR system, he stated that he was even prepared
to concede the reservations of seats for minorities as was then embodied inArt. 292 and 293.
But he did not restrict his argument to the political empowerment of minorities alone.
Instead, he urged that the PR system would also provide representation even to political
minorities not necessarily along communal lines alone.

Additionally, he argued that the proposal for reservation of seats for minorities in a joint
electorate suffered from “serious defects”. Persuasively, he contended that in a joint
electorate it would likely be the will of the majority community that would determine the
success of even the minority candidate vying for the same reserved seats, thereby rendering the
remedy worse than the cure. Almost prophetically, he submitted that

”’[...] in the general election and according to the present electoral system if the
pendulum swings in favour of communism, all schemes of development will be
lost and if it swings in favour of communalism, the secular nature of the State
will be lost; and if the minorities are neglected, whether they are political, or
communal, and crushed and kept out of Parliamentary activities,it will be a good
fodder for the communists and they will sit in their lap. Therefore it is part of
wisdom to persuade the opposition to take of the ways of constitutionalism and
the only way to do it is the introduction of the system of proportional
representation. | prophesy that if this is note done, it will leadto chaos. That does
not mean that | oppose the continuance of the present regime. | want the
Congress to live longer because they have given peace, tranquility and a secular
State to all the communities in India but this cannot be guaranteed unless the
system of proportional representation is introduced.”

2Edmund Tetteh, Research Paper 08/12 titled “Election Statistics: UK 1918-2007”, Social & General
Statistics Section House of Commons Library, 1% February, 2008
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He found support for these propositions in Prof. Khushal Talaksi Shah, an economist
educated at the London School of Economics and also a lawyer at Gray’s Inn*®. Prof. Shah
had moved another amendment, No0.1416, that was closely similar to amendment No.1415
proposed by Mr. Karimuddin. Prof. Shah sought the inclusion of the words -

””’That in sub-clause (a) of clause (5) of article 67, for the words *not more than
five hundred representatives of the people of the territories of the Statesdirectly
chosen by the voters’, the words ’such members as shall, in the ag- gregate,
secure one representative for every 500,000 of the population in all the
constituent parts of the Union, whether States or territories directly ad-
ministered by the Centre. All members of the People’s House shall be chosen
directly by the votes of adult citizens. The votes shall be cast in a secret ballot
and voting shall be on the basis of Proportional Representatives with Single
Transferable Vote’ be substituted.””

Thus, Prof. Shah supported the proposal to adopt the PR system with the notable
preference for the Single Transferable Vote method. Speaking in support of his proposal he
submitted that -

”’I do not propose to descant at length, upon the theoretical grounds in favourof
Proportional Representation or against it, as the previous speaker has placeda
fairly exhaustive case before you. I would only like to add, lest I shouldbe
misunderstood, that the principle of Proportional Representation is not in-
tended so much to perpetuate communal minorities, as to reflect the various
shades of political opinion which after all, should be reflected in your Legis-
lature, if you desire to be really a democratic government. The French systemfor
instance, strictly speaking, is not based on Proportional Representation; and yet,
different shades of political opinion are reflected in the French As- sembly.
Even so French Governments in the third Republic had an average life, it is said,
of perhaps not more than eleven months. On that count, how- ever, the principle
is not necessarily to be condemned, as the public opinion ofall shades gets a
chance of expression and there is in it, if not greater stability,at least greater
reflection of popular will than would be the case in a system ofabsolute vote that
is apparently contemplated here.”

Prof. Shah endorsed the idea that the PR system is fundamentally more represen- tative,
and thereby more democratic, than the FPP system. He also held the notion of

13prof. K. T. Shah Shah was made Professor of Economics at Mysore University when he was 30 years
old and in 1921 went on to become the first Professor of Economics at the Bombay University. Source:
Constituent Assembly Members, available at: https://www.constitutionofindia.net/constituent assembly
members/kazi syed karimuddin, last visited on April 25, 2022.
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perceived instability resulting from the PR system but justified its adoption on the grounds
of greater participation and the instability inherent even in other non-PR systems such as
that in France. In the end, this notion of perceived instability would be quite significant,
becoming one of the primary grounds for the rejection of the PR system. Perhaps, in opting
not to “descant at length, upon the theoretical grounds in favour of Proportional
Representation”, Prof. Shah missed an opportunity for a detailed economic analysis and
comparison of the competing systems. One might argue it was incumbent upon the framers
of the Constitution to more thoroughly debate the cost-benefits and fairness of competing
models. Ultimately, however, a scientific comparison of competing models was never at-
tempted. Instead, the framers relied more on anecdotal evidence and Crown reports or
other officially documented experiences, and that too, only in passing.

Another voice in support of the PR+STV model was that of Mr. Mahboob Ali Beg
Bahadur, from Kashmir Valley’s Sarnel village in Anantnag district who had also pursued law
at the Aligarh Muslim University (AMU) like his contemporary Mr. Karimuddin®*. Mr.
Beg argued -

”My submission is that there is no scope for any communal body as such being
returned by this method, and if it could be returned, it would be returned in
the same way as any body holding different views from the majority party
could be returned. If there is no objection to a section of people holding views
different from the majority, they could get into the legislatures by this
method.”

Pertinently, Mr. Beg argued that the PR+ STV model had recently been approved and
adopted by the Constituent Assembly as the method of election of candidates to the
Council of States (Rajya Sabha). It would follow, he urged, that -

”What is true in the case of election to the Council of States is equally true in
the case of election to the House of the People. Why should it be different, I
ask, if this method would enable a party or section of persons, who hold differ-
ent views from those views held by the majority, if this method enables those
persons to be represented there and thereby they form what is called *an Op-
position Block’ ? Can you think of any parliamentary democracy where there
IS no opposition ? Unless there is opposition, Sir, the danger of its turning
itself into a Fascist body is there.”

1450ource: Constituent Assembly Members, available at: https://www.constitutionofindia.net/constituent
assembly members/mirza mohammad afzal beg, last visited on April 25, 2022.
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The proposals were more generally supported by Sardar Hukam Singh, another
lawyer who obtained his degree from Amritsar and Punjab University Law College®®, who
argued that -

”Sir, it has been argued here by more than one Member that plural member
constituencies and cumulative voting would be too costly and unworkable.
My position is that if separate electorates are detestable and if reservation of
seats is objectionable, then some method has to be devised by which the rights
of minorities can be safeguarded and that this is the only method suggested in
the amendments that can be considered. If it is cumbersome and if it is costly,
then it has to be settled in accordance with the democratic principles that we
are following now. And my submission is that this is the only mode by which
we can satisfy the minorities and stick to our principles that we have chalked
out so far.”

To these proposals for a PR based system of elections responded another member, Pan-
dit Thakur Dass Bhargava, member from East Punjab originally from Rewari, Gurgoan
district near Delhi. Another lawyer educated at Law College, Lahore, he opposed these
amendments apprehending that its adoption would result in the backdoor reintroduction of
’separate electorates’ along communal lines, something that the framers were determined
to avoid in view of the bitter experiences of the recent disturbances looming large in the
collective consciousness. Speaking against these amendments, and against No.1415 in
particular, he argued that -

”An amendment was sought to be moved by Mr. Karimuddin to the effect that
the representation should be by way of proportional representation by the use
of cumulative voting, which to my mind clearly means a reversion to separate
electorates.”

In fact, Mr. Bhargava represented a faction that was opposed to reservations per se. He
stated as much when he said -

I do not want to conceal my feelings from this House that I want that there
should be no reservation of constituencies for any communities, i.e., no reser-
vation of seats for any community”

However, Dalit leader and an avowed supporter of the proposed reservations, Mr. H.
J. Khandekar, echoed the same view as Mr. Bhargava albeit for different reasons. Mr.
Khandekar protested that the cumulative voting method proposed by Mr. Karimuddin was

15Source: Constituent Assembly Members, available at: https://www.constitutionofindia.net/constituent
assembly members/hukum singh, last visited on April 25, 2022.
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”’[...] motivated by the desire to secure separate electorates by indirect means,
for while on the one hand we would be abolishing separate electorate, on the
other we would be retaining it by having the cumulative system of voting.
If we accept the amendment, it is plain that its consequences would be that
members of a community would under the cumulative system of voting, cast
their votes for the candidate belonging to their community, and thus separate
electorates will continue to exist indirectly.”

This apprehension was not entirely misplaced and was the result of the recent expe-

riences of the backward communities with elections resulting from the *Poona Pact’!® of
1932. As Mr. Khandekar pointed out-

’[...] we had to contest two elections under the Poona Pact. First, for Panel
election there was contest amongst ourselves and after that in the general elec-
tion we contested the candidates of other communities. At that time there was
cumulative system of voting for us and not the distributive system. My Friend
Mr. Kazi Syed Karimuddin has moved an amendment No. 1415 on the list,
seeking to introduce cumulative system of voting. If it is accepted, elections
will be held on the basis of cumulative system of voting. Under this system if
there be two seats, one reserved and the other general in a constituency every
voter would be given two ballot papers and he would have the option to cast
both of his votes for one candidate or distribute these among two candidates.
In this case naturally a voter, to whichever community he may belong, will

16The Poona Pact of 1932 was an agreement between B.R. Ambedkar and M.K. Gandhi on the politi-
cal representation of the Depressed Classes (a loose term that referred to Dalits/Untouchables/Scheduled
Castes). Then British Prime Minister, Mr. Ramsay Macdonald, announced the ’"Communal Award’ that gave
Depressed Classes separate electorates for central and provincial legislatures. Mr. Gandhi viewed thisas a
danger to the Hindu community that would de-link these classes from the Hindu religious fold. Onthe
other hand, Mr. Ambedkar and other leaders of the Depressed Classes welcomed the award. However,
Macdonald’s Communal Award only provided for 70 reserved seats for the Depressed classes out of the ap-
proximately 1580 seats to which elections would be held under the reforms introduced by the Government of
India Act, 1919. This was utterly disproportionate to the demographic size of the Depressed Classes at the
time, which constituted approximately half the total population. In protest against both ’separate elec- torates’
and the disproportionality of the Communal Award, Mr. Gandhi commenced a fast unto death at the city of
Poona (now Pune, Maharashtra). Eventually, a pact was arrived at which addressed some of Mr.Gandhi’s
concerns while still providing for reservations. The Pact contained nine points, seven of which laid out the
manner and quantum of representation of the Depressed Classes at the central and provincial legislatures.
Separate electorates for Depressed Classes did not feature in the document. Instead, the Pact proposed a
system of ’joint electorates’ with reserved seats. It reserved 148 seats from the general electoratefor Depressed
Classes, 78 more than in the Communal Award.
Source: https://www.constitutionofindia.net/historical constitutions/poona pact 1932 b r amhedkar andm
k gandhi 24th\%2Q0September\%201932, last visited on April 25, 2022.
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cast both of his votes for the candidate belonging to his community and not to
person of other communities. Communal rivalry therefore will continue. We
have to do away with communalism as early as possible and therefore | oppose
that amendment. As | belong to Harijan community whose elections were so
far held on the basis of the cumulative system of voting, | have moreexperience
of it than others. I have still in my mind the disastrous results of the cumulative
system.”

Thus, Mr. Khandekar, though opposed to the “cumulative system” of voting from bitter
experience, was not fundamentally opposed to the concept of PR per se. More particularly,
he was not opposed to the PR-STV method proposed by Prof. K. T. Shah vide proposed
Amendment No.1416.

On the other hand, Mr. M. Ananthasayanam Ayyangar, a former Mathematics
teacher turned lawyer from Madras Law College, objected to the PR-STV method on the
grounds of impracticality, when he argued -

”Two methods of election have been suggested. With all respect to the mover, |
would suggest that proportional Representation by means of the single trans-
ferable votes is not practicable at all. These are large constituencies and each
constituency will consist of population ranging between five lakhs and seven
and a half lakhs. Further we are not an advanced country; many of the peo- ple
are not literate. The literate population of our country is no more than fourteen
per cent. Exercising preference by means of the single transferable vote is
impossible. We commit mistakes even on the floor of the House in the
Legislative side when we elect members of the Standing Committees in Leg-
islature for the various Departments. We do not exercise our votes properly.
Therefore it is impossible to expect the illiterate voters to be able to exercise
their votes properly. For a long time to come it is unthinkable having regard to
the low progress of literacy in our country.”

He also objected to the ’cumulative method’ reasoning that -

”Then as regards proportional representation by means of cumulative votes,
my suggestion is that that has been tried regarding the scheduled caste pri-
mary election. | would refer to Volume 11l of the Constitutional Precedents
published by Sir B. N. Rau; at page 161 he has appended an Appendix to the
Chapter on the system of representation. Therein he says—

”The number of seats a party captures in an election depends on the correct-
ness with which it has gauged the support it commands in each of the con-
stituencies, and set up the right number of candidates on its behalf.”

As an illustration he says in the Appendix how the Congress lost both seats
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by miscalculation when it was possible for the Congress to have captured at
least one seat. That is what happend in 1937 in the C. P. Legislative As- sembly
elections— Bhandars Sakoli (General Rural). Both seats were lost to the
Congress. Then the Congress party contested in the Bombay Legislative
Council, Bombay city and Suburban Districts, two out of four seats. If it had
under-estimated or over-estimated its electoral strength and nominated less or
more candidates, it would have lost a seat. Now therefore this cumulative
election would not absolutely be appropriate.”

Thus, he concluded that -

”The one is impossible (PR-STV) and the other would not meet the purpose
(Cumulative Voting). In that way social justice would not be rendered.”

However, it would be trite to say that it was the opinion of Dr. Bhimrao Ramji
Ambedkar that carried the greatest weight. And he did not favour PR. Indeed, he agreed
with Mr. Ayyangar that illiteracy was an insurmountable obstacle in the way of PR when
he argued -

”Now, I do not think it is possible to accept this amendment, because, so far as
I am able to judge the merits of the system of proportional representation, in
the light of the circumstances as they exist in this country, | think, that
amendment cannot be accepted. My Friend Mr. Karimuddin will, I think,
accept the proposition that proportional representation presupposes literacy on
a large scale. In fact, it presupposes that every voter shall be literate, at least to
the extent of being in a position to know the numericals, and to be in aposition
to mark them on a ballot paper. | think, having regard to the extent ofliteracy in
this country, such a presupposition would be utterly extravagant. Ihave not the
least doubt on that point. Our literacy is the smallest, I believe, inthe world, and
it would be quite impossible to impose upon an illiterate massof voters a
system of election which involves marking of ballot papers. That in itself,
would, I think, exclude the system of proportional representation.”

Thus, illiteracy, lack of numeracy and the sheer logistical complexity of undertaking an
electoral exercise in a new nation that had never been exposed to Western style democracy
with universal adult franchise were key factors in his opposition to the proposed amend-
ments advocating for the adoption of the PR system.

Dr. Ambedkar also believed that since Art.292 & 293 of the Draft Constitution pro-
vided for reservation for minorities anyway, the adoption of the PR system would dilute
this provision at least insofar as the proposers of these amendments volunteered to forgo
these reservations in exchange for PR. He believed that the minorities, which had hitherto
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demanded regressive ’separate electorates’, had only agreed to progressive ’joint elec-
torates’ in exchange for minority reservations, a concession he thought was hard won. He
argued -

”Now, my submission is this, that while it is still open to this House to revise
any part of the clauses contained in this Draft Constitution and while it is opento
this House to revise any agreement that has been arrived at between the majority
and the minority, this result ought not to be brought about either by surprise or
by what | may call, a side-wind. It had better be done directly andit seems to me
that the proper procedure for effecting a change in articles 292and 293 would be
to leave the matter to the wishes of the different minoritiesthemselves. If any
particular minority represented in this House said that it did not want any
reservation, then it would be open to the House to remove the name of that
particular minority from the provisions of article 292. If anyparticular minority
preferred that although it did not get a cent per cent deal, namely, did not get a
separate electorate, but that what it has got in the form ofreservation of seats is
better than having nothing, then I think it would be justand proper that the
minority should be permitted to retain what the ConstituentAssembly has already
giventoit.”

But another apprehension Dr. Ambedkar voiced was more foundational than what other
speakers had thus far stated. He believed that “proportional representation is not suited to
the form of government which this Constitution lays down” i.e. the Parliamentarysystem. His
rationale for this was that one of the unavoidable features of the PR system was “the
fragmentation of the legislature into a number of small groups”. This, he believedwas
contrary to the Parliamentary system wherein ’a government shall continue to be in office
not necessarily for the full term prescribed by law, namely, five years, but so long asthe
Government continues to have the confidence of the majority of the House. Obviouslyit
means that in the House where there is the Parliamentary system of Government, you must
necessarily have a party which is in majority and which is prepared to support the
Government.”

To supplement his *PR-induced-instability” hypothesis, Dr. Ambedkar reasoned -

I think the House will know that although the British Parliament appointed a
Royal Commission in the year 1910, for the purpose of considering whether
their system of single-member constituency, with one man one vote, was bet-ter
or whether the proportional representation system was better, it is, | think,a
matter to be particularly noted that Parliament was not prepared to accept the
recommendations of that Royal Commission. The reason which was given for
not accepting it was, in my judgment, a very sound reason, that proportional
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representation would not permit a stable government to remain in office, be-
cause Parliament would be so divided into so many small groups that every time
anything happened which displeased certain groups in Parliament, they would,
on that occasion, withdraw their support from the Government, with the result
that the Government losing the support of certain groups and units,would fall to
pieces. Now, | have not the least doubt in my mind that whateverelse the future
government provides for, whether it relieves the people from the wants from
which they are suffering now or not, our future government must do one thing,
namely, it must maintain a stable government and main- tain law and order.
(Hear, hear). | am therefore, very hesitant in accepting any system of election
which would damage the stability of government. | amtherefore, on that account,
not prepared to accept this arrangement.”

However, this argument reflects an inaccurate assessment of British political history,
more so the realpolitik that was behind the adoption and perpetuation of the FPP-system and
the numerous abortive or failed attempts at change in the UK itself. This is explored in the
next section.

2. Origin of the FPP system in the UK

It is a commonly held perception that the FPP system is, and always has been, the bulwarkof
British democracy. Indeed, from Dr. Ambedkar’s arguments during the Constituent
Assembly debates, one might be forgiven for inferring that he too held the same notion.
Even British politicians have espoused the same views. In April 2011, in the run-up to the
Alternative Vote Referendum, then-Prime Minister David Cameron appealed to tradi-tion in
his defence of the existing First-Past-the-Post (FPTP) electoral system'’. Arguing that it was
‘enshrined in our constitution and integral to our history’, he contended that ‘First-Past-the-
Post isn’t just one way of counting votes; it is an expression of our fair- ness as a country.’
His comments were echoed by the Labour peer Lord Reid, at a time a fellow campaigner
against electoral reform, who called FPTP ‘the British way’, and ‘the foundation of our
democracy for generations’. But this notion has no foundation in fact.

In 1264 AD, Simon de Montfort, the rebellious 6™ Earl of Leicester who had seized
power in England following his victory over King Henry-I11 at the Battle of Lewes during
the *Second Barons’ War’, summoned the first *Parliament’ as a means to create popular
support and cement his newly acquired status. The term ’Parliament’ had first appeared in
the 1230s and 1240s to describe large gatherings of the royal court, and parliamen- tary
gatherings were held periodically throughout Henry’s reign8. However, unlike the

"David Klemperer, Report on Electoral Systems and Electoral Reform in the UK in Historical Perspec-
tive, The Constitution Society, 2019
8David Carpenter, The Reign of Henry 111, Hambledon Press, London, UK, 1996.
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’King’s Parliament’ which was composed almost exclusively of *Knights of the Shire’*°
viz. nobility and aristocracy, the rebellious Earl summoned not only two Knights from each
county but also two Burgesses?® from each borough to join his new Parliament, the first
time this had ever been done. By the 14th century, it had become the norm, with the
gathering becoming known as the *"House of Commons’.

Thus, for over six centuries from 1264 AD until the passage of the Redistribution of
Seats Act 1885 by Westminster, every English county and borough was a multi-member
constituency. In fact, it was only the realpolitik behind the conception of the this Act and
in the run up to its passage in 1885 that resulted in the accident of history that is the FPP
system.

Between 1832 - 1884, Britain had greatly expanded the franchise. The Great Re- form
Act of 1832 increased the number of voters by 300,000 making one-in-five male
householders eligible to cast the ballot. The Second Reform Act of 1867 further extended
this franchise to one-in-three male householders thereby nearly doubling the size of the
electorate. Even at this time, the two-member constituencies were largely retained with the
significant exception being the creation of thirteen three-member constituencies in
Britain’s largest cities. In these constituencies, the Act instituted the Limited Vote, by
allowing each elector to select only two candidates. The idea was to prevent single-party
dominance of the cities, and to instead ensure that their representation more accurately re-
flected the partisan balance of their electorates. The motivation for this significant change
was, in fact, nakedly partisan. Then Prime Minister, Mr. Benjamin Disraeli, a Conser-
vative, wished to weaken the stranglehold of the Liberal Party on Britain’s urban centres.
This was arguably Britain’s first experiment with a form of Proportional Representation
(PR)?.

In practice, however, the Limited Vote served to promote neither proportionality, nor
the interests of the Conservative Party. In many cities, including, most famously, Birming-
ham, the strength of the Liberal Party’s organization was such that it was able to coordinate the
vote of Liberal electors to be spread evenly across all three of their candidates. This meant
the party was able to win all three seats while receiving little more than 60% of thevote?.
By 1884, with the ever increasing clamour for further expansion of the franchise, Prime
Minister William Ewart Gladstone’s Liberal government was under pressure from

19°Knight of the shire’ was the formal title for a member of parliament (MP) representing a county con-
stituency in the British House of Commons. Tomlins, Thomas Edlyne; Granger, Thomas Colpitts (1835).
”Knights of the Shire”. The Law-dictionary, Explaining the Rise Progress and Present State of the British
Law. Vol. 11 (4th ed.). London: Clarke. p. 10. Retrieved 7 April 2017

20°Burgesses’ were originally freeman inhabitants of a city where they owned land and who contributed to
the running of the town and its taxation. Chisholm, Hugh, ed. (1911). "Burgess” . Encyclopadia Britannica.
Vol. 4 (11th ed.). Cambridge University Press. p. 814.

2Supra; note 17

21pid.
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the radical wing of the party to extend the vote to all male householders paying rent of
at least £10, and so expand the electorate to over five million. With the Conservatives
opposed to any such expansion, PM Gladstone was compelled to cut a deal.

Thus, the Third Reform Act of 1884 came to be passed, which further expanded the
franchise as the radical liberals had demanded. In exchange for this expansion, however,
Gladstone had to concede to the Conservatives’ demand for the Redistribution of Seats
Act 1885 the following year. To decide how these seats would be apportioned, and thus
also what electoral system would be used, a cabinet committee was established under the
chairmanship of the radical Liberal politician Sir Charles Dilke. Although the commission
considered both the *Limited Vote’ and the *’Cumulative Vote’, in the end Dilke cut a deal
with the Conservative leader, Viscount Cranbourne (the future Lord Salisbury), that
became known as the ‘Arlington Street Compact’. Under this deal, all of the three-member
seats, and most of the two-member seats, were abolished: for the first time, FPP in single-
member districts would become the norm across most of the UK, bringing the electoral
system for the House of Commons far closer to what exists today?:.

Modern FPP, then, was to a certain extent the product of a cynical factional deal: Cran-
bourne believed that splitting many of the Liberal-held two-member seats would create
new single-member seats potentially winnable by the Conservatives; Dilke, meanwhile,
saw single-member districts as a way to reduce the influence of the rival Whig faction
within the Liberal Party, since in two-member Liberal seats the party had generally been
standing one Whig and one radical?®*,

Moreover, the British Parliament itself did not engage in any scientific analysis of the
advantages or disadvantages of the various competing voting methods available at thetime.
In 1853, a Liberal MP, James Garth Marshall, devised his own scheme he called the
‘Cumulative Vote %, His attempt was to ensure minority representation. This system gave
each elector in a multi-member district as many votes as there were seats. However, it
allowed voters to distribute their votes as they wished, including to ’cumulate’ multipleof
their votes onto a single candidate. The idea was that any significant minority group would
be able to secure at least some representation if they can accumulate all their votesonto a
single candidate. It was this system that was eventually adopted for representationof the
"Depressed Classes’ in India pursuant to the *Poona Pact of 1932°.

In the late 1850’s, an intellectual named Thomas Hare devised the precursor to the
modern-day ’Single Transferable Vote” (PR-STV) system?®. This method involved voters
ranking the candidates by order of preference. In each multi-member constituency, a quota
for election would be determined by dividing the total number of votes cast by the number

23Supra; note 17
21pid..
B1pid..
%|pjd..
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of seats available. Any candidate receiving more votes than the quota would be elected,
and any surplus votes they received above the quota would be redistributed in proportion
to their voters’ next preferences. Should more seats remain to be filled after this, the
candidates with fewest votes would be eliminated, and their votes redistributed to their
voters next preferences. These eliminations would continue, pushing more candidates over
the quota, until all the seats in the constituency had been filled. Indeed, this method was
favoured by then Liberal MP, John Stuart Mill, who’s 1859 treatise *On Liberty’, wasno
doubt on the mind of Mr. Karimuddin nearly a century later when he borrowed the phrase
*tyranny of the majority’ in his address to the Constituent Assembly on 4" January,1949.
Ironically, this method (PR-STV) was chosen by India’s Constituent Assembly as the
system of election of representatives to India’s Council of States (Rajya Sabha).

Despite various methods of voting vying for public approval, Westminster succumbed
to realpolitik and instead opted for the FPP system pursuant to the Arlington Street Com-
pact in 1885. But, as constitutional scholar David Klemperer notes-

”Although many Liberals remained happy with the FPTP system, others, who
worried about the potential for the Conservative Party to win seats due to a
progressive vote split between Liberals and Labour, began to favour reform.
Some were won over to PR, and specifically to STV, which was now by far the
most commonly advocated PR system. More were attracted by a new system,
the Alternative Vote (AV)?'. [...] For Liberal MPs, this system had the advan-
tage of maintaining, for the most part, the existing constituency structure with
which they were familiar, while also avoiding the dangers of a split progres-
sive vote. In seats with a progressive majority, Conservative candidates would
be kept out by the re-allocation of votes between the progressive parties, each
of whose voters would no doubt mark the other as their second preference. [...]
The Labour Party was similarly divided on the issue of electoral systems,with
neither the supporters of PR, nor the supporters of AV, managing to wina
majority at party conference. While some sought reform as a means to allow
Labour to break free from its alliance with the Liberals, others had no wish to
polarize supporters of the two parties. Even the Conservative party was farfrom
united on the issue: although most Tories continued to support FPTP, of-ten
relishing the prospect of a divided progressive vote, others, faced with the

2> Alternative Vote’ results when the STV voting method is applied to Single Member Constituencies. AV
was originally proposed in 1888 by Sir John Lubbock, the founder of the Proportional Representation Society,
as a supposed improvement on the two-round electoral system then used in much of continental Europe.
Under this system, elections would be held in single-member constituencies, and voters would rankcandidates
in preference order. If no candidate received a majority of first preferences, the candidate with fewest would
be eliminated, and their votes re-allocated to their voters’ second preferences. The eliminationswould continue
until one candidate received a majority.
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future spectre of a fully-enfranchised working class, were increasingly wary of
majoritarianism, since feared it could eventually lead to unchecked social-ist
rule. Moreover, in the context of a party bitterly divided over the issue of
Tariffs, the increasingly beleaguered free trader faction found themselves
tempted by PR’s promise of representative for minorities.”

Then, in 1908, the Liberal government established a Royal Commission on Electoral
Reform. This commission tendered its report in 1910 and, inter alia, recommended the
adoption of the ’Alternative Vote’ method for elections to the House of Commons. It was
this report to which Dr. Ambedkar alluded in his address to the Constituent Assembly on
4™ January, 1949. However, in so doing, Dr. Ambedkar omitted to mention the reasons as
to why “Parliament was not prepared to accept the recommendations of that Royal
Commission”. Indeed, Dr. Ambedkar appears to have casually dismissed the turbulent
British politics of the era in over-simplifying the primary reason for this "rejection’ as being
attributable to the notion that “’proportional representation would not permit a stable
government to remain in office”.

The years between 1908 - 1914 have been referred to by the American historian George
Dangerfield as the years of “the strange death of Liberal England”?. These years were
marked by the near cataclysmic tumult unleashed by the Budget of 1909 tabled by Liberal
MP David Lloyd George, as chancellor of the Exchequer. Through his budget, Mr George
was responding to the public demand for poverty alleviation when he set out deliberately
to raise money to “wage implacable warfare against poverty and squalidness”. As noted in
the Encyclopedia Britannica® -

”The money was to come in part from a supertax on high incomes and from
capital gains on land sales. The budget so enraged Conservative opinion, in-
side and outside Parliament, that the Lords, already hostile to the trend of
Liberal legislation, rejected it, thereby turning a political debate into a con-
stitutional one concerning the powers of the House of Lords. Passions were as
strong as they had been in 1831 [i.e. prior to the passing of the Great Re- form
Act of 1832]. Yet, in the ensuing general election of January 1910, the Liberal
majority was greatly reduced, and the balance of power in Parliamentwas now
held by Labour and Irish nationalist members. The death of King Edward VII
in May 1910 and the succession of the politically inexperienced George V
added to the confusion, and it proved impossible to reach an agree-ment
between the parties on the outlines of a Parliament bill to define or curb

2George Dangerfield, The Strange Death of Liberal England, Stanford University Press, 1977; original
1935.

2Asa Briggs, Patrick Joyce, The Return of the Liberals, Encyclopedia Britannica available at: https:
[lwww.britannica.com/place/United-Kingdom/The-return-of-the-Liberals, last visited: 03.05.2022
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the powers of the House of Lords. After a Liberal Parliament bill had been
defeated, a second general election in December 1910 produced political re-
sults similar to those earlier in the year, and it was not until August 1911 that
the peers eventually passed the Parliament Act of 1911 by 131 votes to 114.
The act provided that finance-related bills could become law without the as-
sent of the Lords and that other bills would also become law if they passed
in the Commons but failed in the Lords three times within two years. The
act was finally passed only after the Conservative leadership had repudiated
the “diehard peers” who refused to be intimidated by a threat to create more
peers.”

While Britain was consumed with the Commons v. Lords debate, the Royal Commis-
sion’s report of 1910 gathered dust. Shortly thereafter, World War | had broken out in 1914.
In fact, Parliament had barely had any time to formally consider the merits of the
Commission’s recommendation for the adoption of the AV system prior to the outbreak of
the war.

But Dr. Amedkar missed another key event in his analysis, besides the realpolitik of
Britain. By 1916, after the advent of Word War I, all three political parties (Labour, Lib-
erals & Conservatives) temporarily all united in a coalition. This coalition government
government agreed that the next election would have to take place on a much wider fran-
chise, not least to include many of the as yet un-enfranchised soldiers. To resolve the
specifics of this, a ‘Speakers Conference’ was called in 1916, bringing together 32 MPs
and Lords from all parties®®. The proposals this Speakers Conference presented in 1917
were radical. They proposed, inter alia, -

« the enfranchisement of all men over 21;

the enfranchisement of all women over the age of either 30 or 35;

the abolition of FPP;

the use of STV for election of MPs in borough constituencies (approximately one
third of the total); and

the use of AV in all the rest

Although the government agreed to support most of the Conference’s proposals, they
rejected those relating to the electoral system, in part due to the hostility of Liberal Prime

30Sypra; note 17
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Minister David Lloyd George, the dramatis persona of the Budget of 1909 and the subse-
quent Commons v. Lords debate. Instead, the government gave the House of Commons a
*free vote’ on the issue. Klemperer! notes that -

At this point, although the Liberal and Labour parties were largely united in
support of AV, they were divided on STV. Crucially, many Liberal MPs,
although supportive of electoral reform, had no wish to see their own single-
member constituency, with which they were familiar, and in which they were
personally entrenched, merged into a new multi-member seat. Conservative
MPs meanwhile were also attached to their own single-member constituen-
cies, but mostly feared that AV would work to their disadvantage, and so
defended FPTP. In a series of votes therefore, the House of Commons sup-
ported the adoption of AV, but consistently rejected any use of STV. STV was
rejected 169 — 201 in the free vote, and an attempt to re-introduce it at the
Report stage was defeated 126 — 202. AV was accepted in the free vote 125
— 124, and an attempt to strike it out at the Report stage was defeated 150 —
121.”

Despite the narrow victory in the House of Commons, however, the Bill to expand the
franchise and amend the method of voting did not pass the House of Lords. Klemperer
further notes that -

”The Lords had a Conservative majority, and like their party colleagues in the
Commons, they were hostile to AV for reasons of party interest. Interestingly
though, and unlike their counterparts in the Commons, the Conservative peers
had been won over to PR. Many of them were free traders, but more impor-
tantly, most of them feared that without PR, the enfranchisement of the work-
ing classes would lead to socialist government. The Lords therefore amended
the bill to re-include the use of STV for the borough constituencies, but also to
maintain FPTP in the counties. The result was a game of legislative ping- pong,
in which the House of Commons repeatedly voted to refuse to accept the
amendment from the Lords, who for their own part refused to back down.In the
end, MPs, fearing that the Bill risked failing altogether, compromised.
Although they refused to accept the introduction of STV, they dropped the
measure to introduce AV, and so granted a reprieve to FPTP. This was enough
to allow the bill to finally pass the Lords, and so to become the Representation
of the People Act 1918.”

Thus, while there was disagreement between the House of Commons and Lords as
regards the precise method, both Houses generally concurred that some form of PR was

31Supra; note 17
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necessary. This contradicts Dr. Ambedkar’s assertion of 4" January 1949 that Westminster
had rejected PR on the grounds of potential instability arising therefrom. Indeed, he made
no mention at all of the fact that the All Party Speakers conference of 1917 had proposed
to abolish FPP altogether and that both the Commons & the Lords were in agreement that
PR was necessary. In fact, the narrow disagreement on the precise method of voting was
even greater cause for debate at the time of framing the Indian Constitution in 1949. In the
end, however, while the expanded franchise incorporated in the British Representationof the
People Act 1918 formed the basis of the Indian Representation of the People Acts of 1950
and 1951, which expanded it even further to introduce ’universal adult suffrage’,these
enactments also carried over as a vestige of history the FPP method from Britain intoIndia.

Thus, Dr. Ambedkar did not consider the political history of the FPP method in the UK.
Further, he omitted to mention that the Royal Commission’s Report on Electoral Reforms
of 1910 was superceded in both political significance and administrative importance by
another seminal document, the report of the *All Parties Speakers Conference’ proposals
of 1917. He mischaracterised the failure of voting method reform in the British Parliament
as a “rejection” of PR and misattributed its cause to perceived instability.

C. Method of election to the Rajya Sabha

On 3" January 1949, one day prior to the formal adoption of the FPP system of voting for
the Lok Sabha, the Constituent Assembly had debated the method of voting for elec- tion
of representatives to the Rajya Sabha or the ’Council of States’. With regard to this
representation of the States in Parliament, however, it appears the framers were deeply
concerned about securing adequate representation for all communities from each State to
this Upper House of Parliament. The question before the Constituent Assembly was how
best to ensure the representation of the widest possible cross-section from every State and
not merely that of only the majority party in each State. There was genuine apprehen- sion
that the Upper House would be rendered redundant if it came to pass that only the majority
party from each State were to elect its members. In such a scenario, the Upper House would
merely be a poor reflection of the Lower House and, thus, become wholly superfluous.

Article 67(3) of the Draft Constitution®, as it stood then, provided for the election of
representatives to the Rajya Sabha thus -

”’(3) The representatives of each State for the time being specified in Part | or
Part I11 of the First Schedule in the Council of States shall-

%2Draft Constitution of India, presented to the Constituent Assembly on 21st February 1948, Art.67(3)
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(@) Where the Legislature of the State has two Houses, be elected by the
elected members of the Lower House;

(b) Where the Legislature of the State has only one House, be elected by the
elected members of that House; and

(c) Where there is no House of the Legislature for the State, be chosen in such
manner as Parliament may by law prescribe.”

Voicing these apprehensions, Mr. Mahboob Ali Beg Bahadur moved Amendment
N0.14073% whereby he proposed -

”That in clause (3) of article 67, the following new sub-clause (d) be added:-
’(d) The election under sub-clause (a) and (b) shall be in accordance with the
system of proportional representation by means of the single transferable
vote.”” [Emphasis Supplied]

In support of his proposal Mr. Beg contended that the Assembly had already accepted
this system of election under article 55, that is, in regard to the election of the President
(Art.44 of the Draft Constitution) and Vice President (Art.55 of the Draft Constitution). He
therefore submitted that there was nothing new or extraordinary” in his proposal. Citing
numerous British and foreign sources in support he argued that -

”[...] this method of election represents the expression of the people’s will andit
will be more stable as well as responsible. My submission is that all the fearsthat
some people might entertain that this method of election would involve the
country in sections and it will go against the solidarity of the country are false.
Some people who are really communally minded smell a rat in anythingin regard
to this kind of representation; that is unjustifiable. This is the most scientific and
most democratic method of representing the people of a countryin a democratic
system of Government.”

He found support in Mr. Mahavir Tyagi who had moved Amendment No.1403 seekingto
include the very same words but at the end of clause 67(3)(a) & (b), only in order to avoid
any potential inconvenience insofar as rewording of the language was concerned. Further
supplementing his argument in support of the PR-STV method for elections to theRajya
Sabha, he warned that -

”[...] the Council of States will be represented by those members who are sent
into the Council by the respective States, by general election, by majority

33vol.VII, Constituent Assembly Debates, 1195—1231
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voting, which means that the representatives of the States will not have any
member belonging to the minority party of the respective States. It means that,
if in the States the election is not by means of the single transferable vote, the
minorities will have no representation at all in the Council of States. Sir, | do
not agree with the type of democracy in vogue in Europe. This is the biggest
fraud which the politicians of the world are unconsciously practising on the
masses. Under the existing system of elections the masses do not get any real
representation at all. All democracies based on party basis are the monopoly
of the chosen few, the literates and the intelligentsia. They form parties and
the elections are run on party lines.”

As a solution to the problem of providing representation in the Rajya Sabha to even
the opposition parties in the States, he argued -

”We have, however, adopted the western model of democracy which | cannot
help. There must therefore be parties in our body politics. Let us therefore
give seats in the Council of States to some Members holding the views of the
opposition also. Such members can get elected only if my amendments are
accepted. Only then Members who are opposed to the party in power in the
States can come in. Whenever high State policy is under discussion we can
have the advantage of the views of the other side only if they are allowed to
come in by this method. The Democracy of the western type is based on free
play of the opposition. Without good opposition the democracy will become
one legged, it would limp and tumbledown.”

Another supporter of this proposed PR-STV method for the Rajya Sabha elections was
Mr. Mohammad Ismail Khan. In his opinion, he stated that -

It 1s said that this system of election will lead to fissures and divisions amongst
the People. But, in reality, it would not be leading to that result or effect at all,
because people know that under this system of election every group of people
has got an effective say in the election. Therefore every group will be drawn
towards the other group. When it is a question of election they willbe made
to work with each other. They will be compelled to seek the fran- chise of
every group. Therefore it will really bring the people together instead of
disintegrating them. It will make each group seek the franchise of other
people.”

In relation to the composition of the Constituent Assembly itself, another member, Mr.
Hriday Nath Kunzru aptly pointed out that -
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”Unless the system of proportional representation is introduced, the views thatare
unpopular would never be represented. Take, Sir, the election of membersto the
Constituent Assembly. There are some members of this House who donot
belong to the Congress and have yet been able to get elected. They have been
able to secure their election because of the existence of the method of
proportional representation with the single transferable vote for the election of
the members of the Constituent Assembly. But for this system no one whowas
not a Congressman could have been here.”

In regard to the widely held perception that PR system engendered communalism and
divisive politics, he submitted -

”There need be no reasonable fear therefore that the election of members of the
Council of States by means of proportional representation would mean the
reintroduction of communal electorates with all the evils that they involve. On
the contrary, | think that in the changed circumstances [i.e. joint electorates] this
method would enable a fair representation of the views of sections that would
otherwise be overwhelmed and would not be able to make their voice heard, to
be secured.”

Responding to these arguments in support of PR-STV for Rajya Sabha, Dr. Ambedkar
stated that -

”Mr. Vice-President, | am agreeable to amendments Nos. 1369, 1375, 1378,
1380, 1400 and 1403. With regard to the last two amendments (Nos. 1400 and
1403) those are also covered by an amendment moved by Mr. Mahboob Ali
Baig. It is amendment No. 1407. | would have been glad to accept that
amendment but unfortunately, now examining the text of that amendment, I find
that it does not fit in with the generality of the language used in clause (3)of
article 67. That is the only reason why | prefer to accept amendment No. 1403,
because the language fits in properly with the language of the article.”

Thus, Dr. Ambedkar and almost all other members adopted the PR-STV method for
elections to the Rajya Sabha without any significant objections. Indeed, the pursuit of
providing representation to all communities, not merely the majority, weighed heavily on
their minds.

It bears repetition that the principle objections to PR in the Lok Sabha during the
Constituent Assembly debates of 4" January, the very next day, were based on India’s then
poor literacy rate, logistical difficulties and perceived government instability. No such objections
were raised with regard to elections to the Rajya Sabha. Obviously, the size of

the electorate for elections to the Rajya Sabha and Lok Sabha differed vastly as indeed didthe
logistical complexity of conducting elections themselves. But the framers were not as
concerned with the perceived instability induced by PR in the Rajya Sabha as they were in
the Lok Sabha. Indeed, it is fair to surmise that the Assembly believed that the electors
comprising the electorates of the Rajya Sabha stood on a higher pedestal than the common-
man electors of the Lok Sabha, who were illiterate, innumerate and nonsecular. It is further
evident that the Assembly believed that even a majoritarian Lok Sabha constituted by
plurality and an epistocratic Rajya Sabha constituted by proportionality would provide an
adequate system of democracy for India with sufficient checks and balances.
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However, this rationale is no longer sustainable. The literacy rate as per the latest 2011Census
IS 74% as opposed to 18% in 1951. Thus, India had the largest literate electorate since
independence. Furthermore, FPP in the Lok Sabha has not always ensured stable majority
governments. In fact, for decades, the formation of coalition governments at theCentre has
been the norm rather than the exception. Additionally, the Election Commis- sion has large
financial and human resources at its disposal, with general elections con- ducted by way of
electronic voting. The Commission had a budget of around Rs 50,000 crore for the 2019
elections; it has the capability to administer elections based on pro- portional representation
via completely electronic means. Lastly, while the constitution has made room for
reservations in the legislature for members of the Schedule Castes andSchedule Tribes, other
marginalised communities find no safeguard.

Some of the above discussed anomalies and issues were noticed by the Election Com-
mission of India as well, as we shall see in the next section.

D. Election Commission Report, 1972

The 1972 Report of the Election Commission also considered the merits of the propor- tional
representation system, particularly by taking a look at how it operates in other coun-tries. It
took note of the fact that few populous countries have adopted a pure versionof the
proportional representation system — at best, a hybrid version of FPP and propor- tional
representation was followed, such as in Germany. It listed the many disadvantagesof the
proportional representation system — that it led to a multiplicity of political parties,increase
in the power of the bureaucracy and the party leaders, and its complexity. It there-fore came
to be noted that a hybrid of the list system and proportional representation wassuitable for
India.

In 1977, a proposal to introduce the proportional representation system to Lok Sabha
elections in some form was considered® by then Chief Election Commissioner SL Shakd-
her who suggested that a hybrid system be adopted, whereby half the seats in the Lok

3v.S. Rama Devi and S.K. Mendiratta, How India Votes: Election Laws and Procedures, (3rd edn., 2014),
note 161, at 1187

Sabha would be filled by direct elections under the FPP system, while the other half be filled by
political parties in proportion to their vote share. This proposal did not outline themethod of
determination of seats which would not be represented through direct elections,and how the
disparity between the two types of seats would be addressed.

Decades later, even the Law Commission of India took note of the rising inconsisten-
cies resulting from the FPP system, as discussed in the next section.

E. 170" Law Commission Report, 1999

The Law Commission of India, in its 170th Report relating to Reform of the Electoral Laws
recognised the unsustainability of the rationale of the present FPP method and high-lighted
the arbitrary and indefensible distortion in representation that it manifests. The Law
Commission further recommended that the present FPP system be altered suitably inorder to
secure maximum effectiveness of every individual vote, which were regrettably never
adopted.

The Commission recognised that there are certain States in India where there are threeor
four recognised political parties, more or less evenly balanced. In such a situation whatis
happening is that the winning candidate is receiving, in many cases, 30% or less of thevalid
votes cast. The remaining 70% or more votes polled (cast in favour of the defeated
candidates including independents) are practically going waste, without representation, and
without a voice in the representative bodies, namely, Parliament and the State Legis-latures.

“It was thought advisable to provide a voice and a representation to the wasted
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votes which indeed very often constituted a majority of the total votes cast.”
(para 1.3.2)

The Law Commission observed that-

”The fact of ‘wasting” away of the votes cast in the FPP system has also been
recognised in other parts of the world. Thus, in the response of the Electoral
Reform Society to the Commission on Local Government and the Scottish
Parliament, (July, 1998), it has been mentioned inter alia, that the FPP system
distorted the expressed wishes of those who actually voted by observing thus:
”Local Democracy” Question 2 One of the reasons for poor turnouts at lo- cal
government election is that the votes of large numbers of electors will notcount,
either within their local constituency or in the overall composition of the
Council. Until this has been corrected, changing administrative arrange- ments
will only have a limited effect. The magnitude of this problem is not often
appreciated. For example, in the local authority elections in April, 1995in
Edinburgh, 49% of those who actually voted cast a vote that had no effect in

securing the election of any representative as they were for losing candidates. It
is common in all first- past-the-post (FPTP) elections for between 30% and60%
of the votes cast to be wasted’ in this way. In circumstances where they know
that one party holds a seat with a large majority, many electors arediscouraged
from turning out to vote.” (para 3.2.6.1)

The Law Commission further “set out the desirability of adopting the rule requiring that
only a candidate obtaining 50%+1 votes will be declared elected and the holdingof a
’run-off” election wherever necessary. The concept of negative vote also has been discussed
and recommended for consideration.”

Notably, the concept of negative vote, as discussed by the Law Commission, was relied
upon by the Supreme Court in the PUCL judgment® by a 4 judge bench wherein it directed the
Election Commission to, inter alia, implement the negative vote ["None Of The Above” or
NOTA] and maintain its secrecy. However, the Supreme Court has not had occasion totest
the constitutionality of the aforesaid Rule 64 and the recommendations of the Law
Commission in this regard. Should this question of law ever arise for consideration, there
are sound logical-mathematical and legal arguments against the FPP system, as we shall see
in further sections.

Il. LOGICAL-MATHEMATICAL ARGUMENT AGAINST FPP

Any election based on a single-vote seat allocation rule can be logically evaluated for its
‘fairness’. Further, ‘fairness’ of an electoral system can itself be axiomatically defined as
a set of rules that satisfy the axioms of ‘neutrality’, ‘anonymity’ and ‘non-negative
responsiveness’ in the results that an election produces. When viewed both axiomatically
and empirically, such an electoral system that satisfies all three of the above axioms tendsto
produce seat allocation that is proportional to the distribution of the vote®.

Conversely, any electoral system that produces seat allocation which is incommensu-
rate with the distribution of the vote is both axiomatically and empirically “unfair’ and likely
biased. There exists a logical connection between ‘bias’ and ‘proportionality’ that can be
proved by means of axiomatic, Cartesian logic. Indeed, many efforts in this direc-tion have
been made in the field of Social Choice Theory concerning methods of aggre- gating
individual interests to determine net social preferences.

35pYUCL & Anr Vs. Union of India & Anr, (2013) 10 SCC 1
36Eljora van der Hout and Anthony J. McGann, Liberal political equality implies proportional represen-
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tation, Social Choice and Welfare 33, 617 (2009)

A. Evaluating the "Fairness” of an Electoral System

The three axioms or characteristics of a “fair” electoral system viz. ‘neutrality’, ‘anonymity’and
‘non-negative responsiveness’ can be described as follows:-

a. Neutrality

- the condition that parties/candidates are not discriminated against on the basis of their
identity. If all the voters who support party A decide instead to support party B, then partyB
must get all the seats that previously went to party A. Otherwise the allocation of seatswould
depend on a bias in the decision rule, and not on the decision of the voters, thus violating
the principle of popular sovereignty. Neutrality is a minimal condition that vir- tually all
current electoral systems respect—even single- member district plurality, a.k.a. FPP,
satisfies neutrality.

b. Anonymity

- the condition that the decision rule does not discriminate between voters on the basisof
their identity, i.e. the degree to which a vote counts does not depend on the individual
characteristics of the voter, that is to say that every voter is equal. However, both logically
and empirically, Rule 64/ FPP violates this axiom in that the degree to which an individ-
ual’s vote counts does depend on the distribution of opinion in the constituency in which
that voter lives. If the distribution of opinion was random and unpredictable, this might be
unproblematic; but this is clearly not the case, and, over the decades, political parties have
developed and perfected the art of courting just the right identities of voters in each elec-
toral constituency in order to secure a mere plurality of votes and, thereby, clinch victory
without ever actually securing anywhere near 50% of the total vote.

The axioms of ‘Neutrality” and ‘Anonymity’ together constitute ‘liberal political equal-
ity’, which is fundamental to the concept of ‘democracy’ as part of the ‘basic structure’
doctrine. It is evident from the cited Constituent Assembly debates ¥, that Dr. B. R.
Ambedkar’s interpretation of ‘universal adult suffrage’, which was eventually incorpo- rated
into Art. 326 of the Constitution, was consistent with ‘liberal political equality’, i.e.that he
intended for each voter to be treated equally.

c. Non-negative responsiveness

- the requirement that if a candidate wins extra votes and everything else remains con-
stant, he cannot lose seat share.

37See Section 1.B. at pg.11, Supra;

Hout & McGann®® offer logical proof that any single-vote seat allocation rule that
satisfies ‘liberal political equality’ and ‘non-negative responsiveness’ must produce results
essentially identical to those of a List Proportionate Representation (PR) system. That is to
say, there exists a provable logical connection between ‘bias’ and ‘proportionality’. Thus,
proportionality is used as an objective benchmark against which the ‘fairness’ of any
electoral system can be tested. It has been demonstrated that ’proportionality’, as distinct
from a PR system, is implied by liberal political equality (the requirement that all individual
voters be treated equally) and popular sovereignty (the requirement that thevoters alone
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decide the outcome).
McGann proposes that there do exist objective means to evaluate ‘fairness & bias’ in
electoral systems®. Rejecting relativism, he states that in relation to electoral systems -

“The argument commonly made is that there are multiple, competing concep-
tions of fairness; and that once you exclude the most egregious and obvious vi-
olations, you cannot talk about one electoral system being fairer or less biased
than another, but only lay down the choice or tradeoffs between competing
goals. The claim that there are many definitions of fairness then slides very
easily into the conclusion that they are all equally deserving of consideration.|
wish to reject this relativism. | wish to do this not because it is normatively
enfeebling, but because it is logically flawed. It is, in fact, possible to evaluate
fairness and bias in electoral systems objectively, at least if you define fairnessin
terms of liberal equality, that is, treating each voter equally. And once we do
this, the existing empirical literature tells us all we need to know to draw
conclusions”

As already seen, the Constituent Assembly debates reveal that “° Dr. B. R. Ambedkar’s
interpretation of universal ‘adult suffrage’, as was eventually incorporated into Art. 326 ofthe
Constitution, was consistent with ‘liberal equality’, i.e. that he intended for each voterto be
treated equally.

Globally acknowledged advances in social choice theory now permit both theoretical
and empirical analysis of the ‘fairness” and ‘bias’ in electoral systems. Relying on author-
itative extant literature, basic cartesian logic and the above derived maxim of commen-
surateness of result with vote-distribution, McGann proves that “single member district

38See Section 1.B at pg.11; Supra

39 Anthony Mcgann, Fairness and bias in electoral systems. Representation: Elections and Beyond, Uni-
versity of Pennsylvania Press 2013 (Chapter 5), (2008) 90-113

“01bid; See note 38

systems (and low district magnitude systems in general) have a bias towards large par- ties,
and in particular towards the largest party (provided the district magnitude is odd). However,
this bias toward certain parties is only possible because these electoral systemsare biased
toward certain voters and against others. Some voters live in marginal districtswhere their
votes have impact, while others are packed into safe seats where their votes areessentially
irrelevant. Members of geographically concentrated groups get representation, while
members of dispersed groups do not”*.

McGann relied on extant, globally accepted literature on the classification of electoral
systems and evaluated them against the benchmark of proportionality/ commensurateness
derived above, to measure their bias. Electoral systems were then compared on the fol-
lowing metrics:

i. Deviation from proportionality/commensurateness
ii. Bias in favour of large parties

iii. Bias in favour of established versus new parties
iv. Bias in favour of some voters over others

v. Leveraging (Corrupt practices)

Relying on extensive, globally available empirical data, McGann proved that FPP (re-
ferred to as Single Member District Plurality or SMDP in his work), fails on essentially allof
the above metrics when compared with every other electoral system.
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B. IsFirst Pastthe Posta "fair” electoral system?

When the above criterion are applied to the publicly available empirical electoral datain

India, the result is self-evident. Evaluated against each metric, the FPP system fares poorly,
as follows:

1. Deviation from proportionality

Illustration - (data from Table 1)

Table 3: Vote-share Vs. Seat allocation; Congress vs.
BJP; 2009-19

Period Party Difference in VVote Share

(%) Seats in Lok Sabha
Congress 0.2 (gain) 8 (gain)
2014-19 BJP 6 (gain) 21(gain)
2009 - 14 Congress 9.3 (loss) 162 (loss)
BJP 12.6 (gain) 166 (gain)

4ISupra; See note 39 at pg.36
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2. Bias in favour of large parties

This is evident from the cited data in above Table 1, that in 17 general elections held in
independent India, only two large political parties have ever secured a majority of seats in
Parliament. No other party has come even close to the halfway mark.

3. Bias in favour of established versus new parties

This is evident from the cited data in above Table 1, that it took the main opposition party
8 general election cycles and over 30 years to get past the halfway mark in Lok Sabha.
Furthermore, no other political party has been able to replicate this success nationally.

It is further evidenced by the recent experience of the BJP in the West Bengal assembly
elections, wherein it failed to unseat the well established TMC.

4. Bias in favour of some voters over others

An illustration of this malfunction is provided in Table 2 where Column 4 shows that a
candidate can secure a seat in Parliament without even winning a quarter of the vote in his
constituency. Therefore, the value of the vote of the individuals that comprise this winning
25% is greater than the value of the remaining 75% of all voters in the same constituency.
Furthermore, 75% of the overall vote is wasted, and is therefore of zero value in
determining the outcome.

5. Leveraging (Corrupt practices)

The Election Commission, in its report titled “GENERAL ELECTIONS TO THE LOK
SABHA, 2019 - PROGRESSIVE SEIZURE”, dated 24.05.2019, stated that a total seizure
of nearly Rs 3475 crores had been made by various enforcement agencies across the coun-
try as on May 24, 2019, during the previous general election. This marks a 289% in- crease
in seizures from the 2014 general election. Furthermore, the state-wise quantum ofseizures
corresponds proportionately to the number of constituencies with mere plurality
candidates i.e. the higher the number of constituencies in a state that elect based on mere
plurality (less than 50%+ vote share), the higher is the quantum of seizures from such
a state. The aforesaid is true for every election for which there exists publicly available
data. Such seizures include vast quantities of liquor, cash, precious metals and other valu-
ables which are used by contesting candidates to bribe voters. This Supreme Court, and
nearly every High Court has made observations with regard to the rising menace of elec-
toral bribery. This increase can be attributed to the flaw in the present FPP/Rule 64 based
system that discriminates between the value of different voters in a constituency thereby
placing a premium on the more valuable voters and their votes.

Mathematical test of the “fairness” of FPP

The Constituent Assembly completed its deliberations culminating in the adoption of the
Constitution in 1950. Shortly thereafter, future nobel laureate Mr. Kenneth Arrow pro-
pounded the ‘Impossibility Theorem’, which he first introduced in his seminal 1951 book
‘Social Choice and Individual Values’ (John Wiley and Sons, Inc., 1951). Arrow’s the-
orem essentially states that no social choice system can determine net social preferences
without violating at least one condition in a specific set of “reasonable” criteria.

These criteria have their roots in the democratic basis of social choice theory, the belief
that social decisions should, in some “reasonable”*? way, depend on the preferences of
individuals in the society and on nothing else.

There are four main criteria through which one can measure whether a voting method
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is mathematically fair, or reasonable:

1. Majority / Transitivity: getting a majority (50+%) of the votes should guarantee a
win.

2. Monotonicity / Non-dictatorship: if one wins, and then if there is a re-election, if all
changes favor that one, then that one should still win. That is, the voting system should
not satisfy the wishes of a single voter by overriding the wishes of all the other voters.

3. Condorcet/Unanimity: if one wins over each of the others when paired up, then one
should win overall. Thus, when applied to a society that unanimously prefers a to b, the
voting system must rank a above b. So, if a society is in consensus about the ranking of
a pair of candidates, then the society must choose to rank those two candidates in accor-
dance with their common preference.

4. Independence of irrelevant alternatives (I1A): if one wins, and then non-winners are
removed from the election, then that one should still win.

Ilustration:
Consider that in an election, the following votes have been cast by voters in favour of
candidates A, B & C, by order of their preference.

Table 4: Illustration: Preference Ranking

Preference/
Ranking Votes
Total 49 48 3

#For further reference wrt the mathematical definition of ‘reasonable’ criterion, reliance is placed on a
mathematical explanation/proof paper of Arrow’s theorem by John Geanakopolis titled ‘Three brief proofs
of Arrow’s Impossibility theorem’, Cowles Foundation, Paper No.1116, Yale University; and on a paper
titled Arrow’s Impossibility Theorem on Social Choice Systems’, by Ashvin A Swaminathan, January 11,
2013, published by the Princeton University Press.
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Table 4: Illustration: Preference Ranking

Preference/

Ranking Votes
1st A B C
2nd B C B
3rd C A A

In words,
- 49 voters ranked or preferred A > B > C.
- 48 voters ranked B > C > A.
- 3 voters ranked C > B > A.
The effects of the present FPP or ‘Plurality’ based voting method in India can then be
illustrated as follows:

1. Violates majority criterion:

A ‘majority’ candidate has the most 1st place votes. Thus, if A had 51 first preference
votes, he would win. However, as FPP requires A to merely have more votes than B &
C (i.e. a plurality), technically A still wins even though he does not have a 50%+ actual
majority of votes. Furthermore, while A was the preferred first choice of 49% of voters,
he was the least preferred candidate for 51% of the voters .i.e. the majority of voters
did not prefer A. This is how the FPP / Plurality based system in India presently works.
Furthermore, as there is no ranking / preference based voting system, it is impossible to
discern the actual preference of voters. It is submitted that this system is violative of Art.14
(Right to Equality) & 21 (Right to Life) of the constitution.

2. Satisfies monotonicity:

In a re-election, if the votes change only to favor the previous winner, there can only be
more first-place votes for the candidate that already had most of the first-place votes.

3. Violates the Condorcet criterion:

In the above election, B is a ‘Condorcet candidate’ yet loses the election by plurality. In
a run-off between A & B, B was preferred by 49 + 3 = 51% (a majority) voters as their
second choice. Thus, while no candidate secured a majority as the first choice, there did
exist a clear majority for the second choice candidate B (51%), and also a clear majority
that did not prefer A, ranking him third (51%).
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4. Violates l1A:

In the above election, A is the winner by plurality, but if C is eliminated and his votes
redistributed, then B wins the recount. That is, since 3 voters preferred C > B > A, once
C is eliminated, his votes are redistributed to B since these voters ranked B > A.
Therefore, the elimination of a third party candidate, often known as ‘vote-katra’ or ‘vote-
cutter’ colloquially, materially alters the actual outcome. This inherent flaw in the FPP /
plurality system is one of the primary causes of ‘leveraging’ or corrupt practices during
elections in India. This also constitutes a violation of the ”anonymity

I1l. LEGAL ARGUMENT AGAINST FPP

A. Arbitrariness

Rule 64 (FPP) irrefutably results in a system which is not “rule by majority”. No party has
ever secured a 50%+1 vote in any election in Independent India. As such, elections have
been reduced to vote-bank politics thereby empowering politically active minorities at the
expense of the vast apolitical majority. The rationale for the FPP system - poor literacy
rate, logistical difficulties and protecting government stability - no longer exists with the
advent of electronic voting, high literacy, and political awareness. The literacy rate as per
the latest 2011 Census is 74% as opposed to 18% in 1951. Furthermore, FPP has not al-
ways ensured stable majority governments. In fact, for decades, the formation of coalition
governments at the Centre has been the norm rather than the exception. Additionally, the
Election Commission has large financial and human resources at its disposal, with general
elections conducted by way of electronic voting. The Commission had a budget of around
Rs 50,000 crore for the 2019 elections; it has the capability to conduct general elections
based on ranked choice, Instant Run-off voting using the Single Transferable Vote via
completely electronic means, just as it does for the Rajya Sabha.

“Free and fair elections” by means of the effective exercise of freedom of expression
through the ballot have been held to be the very foundation of democratic institutions and
part of the basic structure doctring**. The Supreme Court in the People’s Union for Civil
Liberties (supra), a three-Judge Bench expressed separate but concurring opinions wherein
at para 97, Mr. Reddi, J made an observation as to the right to vote being a Constitutional
right, which reads as under:

43See-
a. State of NCT Delhi Vs. Union of India, (2018) 8 SCC 813,
b. PUCL & Anr Vs. Union of India & Anr, (2013) 10 SCC 1,
c. P.R.Belagali Vs. B.D.Jatti, AIR 1971 SC 1348;
d. Indira Nehru Gandhi Vs. Raj Narain, AIR 1975 SC 2299;
e. Mohinder Singh Gill Vs. The Chief Election Commissioner, AIR 1978 SC 851
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“97 [....] With great reverence to the eminent Judges, I would like to clarify
that the right to vote, if not a fundamental right, is certainly a constitu-
tional right. The right originates from the Constitution and in accordance
with the constitutional mandate contained in Article 326, the right has been
shaped by the statute, namely, R.P. act. That, in my understanding, is the cor-
rect legal position as regards the nature of the right to vote in elections to the
House of the People and Legislative Assemblies. It is not very accurate to
describe it as a statutory right, pure and simple. [. ]” [Emphasis Supplied].

The right to vote is a constitutional right, and Rule 64 (FPP) imposes an arbitrary
restriction and unreasonable restraint on such right. In its present form, it militates inde-
fensibly against the true intention of the framers of the Constitution, which was always to
ensure maximum possible citizen participation in the decision making processes and
policy decisions of the State. Can a system which is not rule-by-majority, with safeguards
against majoritarianism, be said to be a true democracy? Votes are converted into seats in
Parliament in an arbitrary and unfair manner, resulting in an arbitrary and unfair dis-
tribution of legislative power and benefits to certain voters. Any rule that creates such an
incommensurate disproportionality as demonstrated above is arbitrary, unreasonable,
discriminatory and ultra vires.

B. Infringement of Right to Equality - Art.14

The framers of the Constitution clearly intended that very vote cast be equal. A constitu-
tion bench of the Supreme Court, in State of NCT Delhi Vs. Union of India, (supra) held
that -

“51.[...] The cogent factors for constituting the representative form of govern-
ment are that all citizens are regarded as equal and the vote of all citizens,
which is the source of governing power, is assigned equal weight. In this
sense, the views of all citizens carry the same strength and no one can impose
his/her views on others.

52. The Constitution of India has embraced the representative model of gov-
ernance at all levels, i.e., local, State and the Union. [Emphasis Supplied]

Thus, the Supreme Court has recognised that each vote cast by citizens is equal to
every other, whether it was cast for the winning candidate or some other. However, the
flaw inherent in the present FPP system is that it fails to accord any weight to the significant
number of votes that were not cast for the winning candidate, which is frequently larger
than the number of votes polled by the winning candidate, as conclusively demonstrated by the
cited data. It has already been sufficiently proved, both academically and empirically,that
the FPP / Rule 64 system -
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I. deviates unjustifiably from commensurateness/proportionality,
ii. is biased in favour of large parties,

iii. is biased in favour of established versus new parties,

iv. is biased in favour of some voters over others,

v. engenders ‘leveraging ‘ or Corrupt practices.

These facts are noted by the Election Commission and the Law Commission in their
own voluminous literature that has accumulated over decades, but upon which no action
has been taken, nor is likely to be taken due to vested interests.

It is common in all first-past-the-post (FPP) elections for between 30% and 60% of
the votes cast to be *wasted’, in that a majority or a significant minority of voters secure
no representation in Legislature, which is ultra vires Art.14 & 21. As already stated, on
average more than half of all MP’s in the Lok Sabha do not secure a majority (50%+) of
the vote in their own constituencies. Of these, over a third of MP’s do not even secure a
quarter of the vote in their constituencies. As such, a third of the electorate of India is left
unrepresented in every Lok Sabha, for which there is no logical or empirical justification.

Supporters of smaller parties, who are dispersed across many contests, may not elect
any MPs (or may elect a trivial number of MPs), even though they may number hundreds
of thousands across India; thereby their role is relegated to “vote cutting” or nuisance
value only. There exists no rational, intelligible differentia between the class of citizens
who do secure representation in Parliament vis-a-vis that class of citizens whose votes are
“wasted” and who do not end up securing any representation at all. FPP disadvantages vot-
ers of small parties with particular ideologies, particularly where they are geographically
dispersed. These voters, who have particular political affiliations/beliefs, are less able to
successfully elect an MP who will represent their views in Parliament and effectively find
themselves without a voice in Parliament.

An empirically and logically superior method of election that does not exhibit these in-
curable defects has already been in use in India for elections to the offices in the Legislative
Councils, Rajya Sabha and the President of India. The said method, also known as Propor-
tionate Representation by Single Transferable Vote (PR-STV) is a form of Ranked Choice
- Instant Runoff Voting (IRV) and is contained in Rule 75 of the Conduct of Elections
Rules, 1961. Today, there exists no intelligible criterion to justify extending the benefit of
a more efficient public-choice aggregation system to MP’s & MLA’s while simultaneously
denying the general population the same benefit. That is, the IRV system’s ability to cap-
ture the full preference of voters without wasting any votes is the natural and constitutional
right of every citizen, and ought not to be restricted merely to elected members.
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C. Infringement of Freedom of Speech & Expression - Art.19(1)(a)

Rule 64 (FPP) substantially interferes with the right to vote effectively and right to rep-
resentation. A constitution bench of the Supreme Court in PUCL & Anr Vs. Union of
India(Supra) held that -

“24) The decision taken by a voter after verifying the credentials of the candi-
date either to vote or not is a form of expression under Article 19(1)(a) ofthe
Constitution. The fundamental right under Article 19(1)(a) read with statu- tory
right under Section 79(d) of the RP Act is violated unreasonably if rightnot to
vote effectively is denied [...] “53) Democracy is all about choice. Thischoice
can be better expressed by giving the voters an opportunity to verbalize
themselves unreservedly and by imposing least restrictions on their ability to
make such a choice. By providing NOTA button in the EVMs, it will acceler-ate
the effective political participation in the present state of democratic sys- tem
and the voters in fact will be empowered. We are of the considered viewthat in
bringing out this right to cast negative vote at a time when electioneer-ing is in
full swing, it will foster the purity of the electoral process and also fulfill one of
its objective, namely, wide participation of people.” [EmphasisSupplied]

Thus, the Supreme Court has recognised and upheld the constitutional right to vote
effectively. This right is meaningless unless it translates into effective representation, by a
negative vote if necessary. However, Rule 64 (FPP) substantially interferes with the rightto
effective representation of voters who do not vote for winning candidates. Voters find
themselves with significantly less effective representation in the deliberations of Parlia-
ment if they vote for other candidates or parties, even where these candidates or parties have
significant popular support. The situation today has become unsustainable in that theballots
of approximately half of all voters do not contribute to the election of a Member ofParliament
(MP), and these voters find themselves with a significantly impaired represen-tation or voice
in the deliberations of Parliament, particularly with respect to Parliament’s legislative
function. This substantially interferes with the right to effective representationof voters who
belong to minority communities, particularly those that are geographically dispersed,
including local residents.

Rule 64 (FPP) indirectly induces a significant number of voters to refrain from votingby
creating the legitimate apprehension in their mind that their vote will be “wasted” or be
ineffective. This is a violation of S.79(d) r/w S.123(1)(A)(b)(ii) ofthe Representation of
People Act, 1951

S.79(d), of the Representation of People Act, 1951, defines “electoral right” as -
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“(d) electoral right” means the right of a person to stand or not to stand as, or
to withdraw or not to withdraw from being, a candidate, or to vote or refrain
from voting at an election;”

Further, S.123(1)(A)(b)(ii) of the Representation of People Act, 1951, defines “Corrupt
practices” as, inter alia —

“The following shall be deemed to be corrupt practices for the purposes of this
Act.—[...]

A. any gift, offer or promise by a candidate or his agent or by any other person
with the consent of a candidate or his election agent of any gratification, to any
person whomsoever, with the object, directly or indirectly of inducing—
@[]

(b) an elector to vote or refrain from voting at an election, or [. . .] ”
[Emphasis Supplied]

Voters in constituencies where their preferred candidate has no chance of winning have little
motivation to vote, and thus refrain from voting. Furthermore, such voters often facean
incentive to not cast a vote for their honestly preferred candidate, but instead to cast a vote
for a candidate that they may dislike in hopes of preventing an even less appealing
candidate from winning.

D. Alternative systems to FPP

FPP has no significant countervailing benefits or mechanisms to ensure effective repre-
sentation for voters who did not vote for the winning candidate. There are other electoral
systems that more efficiently aggregate public choice, ensuring that voters are effectively
represented in Parliament. Countries and sub-national jurisdictions with highly propor-
tional systems achieve effective representation for voters. This includes jurisdictions us-
ing List Proportional Representation systems such as Denmark, Norway, and Sweden; ju-
risdictions using Mixed-Member Proportional Representation systems such as Germany,
Scotland, and New Zealand; jurisdictions using Single Transferable Vote systems such as
Ireland, Northern Ireland, and the Australian Senate; and jurisdictions using the Instant-
Runoff (ranked choice) systems such as the Australian House of Representatives, the In-
dian Rajya Sabha and the Indian Presidential elections.

CONCLUSION

Empirically, logically, mathematically and juridically, it is impossible to deny that the "first
past the post” system arising from Rule 64 of the Conduct of Elections Rules 1961,is
fundamentally unfair. It fails to efficiently capture actual voter preference, arbitrarily
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conferring victory upon unpopular candidates. The system invariably elects Lok Sabhas
that are unrepresentative of the population of the country, leading to a material dilution of
voter expression amounting to an infringement of fundamental rights under Article
19(1)(a). Furthermore, it fails to treat all votes equally, unfairly privileging some classes
of voters at the expense of others, thereby violating the fundamental right to equality under
Article 14.

Itself an accident of history, a product of realpolitik and cynical political deal making in the
U.K., it has survived numerous attempts at erasure entirely due to political division over the
possible alternatives. Of particular note is the fact that nowhere has the body politic of
Britain accepted FPP as the bedrock of British democracy. Indeed, both the House of
Commons and the House of Lords have on several occasions voted for change, but these
attempts have been defeated by the political intractability resulting from divergent views.
In fact, there has been a conspicuous gap in any scientific debate in Parliament on the
optimal method for the exercise of public choice through voting. Nor has there been any
debate from the perspective of the freedom of expression of voters to express their choice
by means of exercise of their franchise.

In India, the original rationale for adopting the British FPP model is no longer valid.
At independence, India was largely impoverished and illiterate, and therefore unable to
sustain the logistical exercise necessary to implement alternative forms of public choice
aggregation. Public choice theory itself was insufficiently advanced at the time. Real world
empirical data on alternative methods, too, was unavailable, making FPP an inherited
vestige from Britain. However, this is clearly not the case today. Over the last century, the
FPP system has not been proven to produce governments that are any more or less stable
than alternate methods. Additionally, with the widespread proliferation of political parties
and the rise of regional denominations, it is pertinent to consider whether this antiquated
system may be contributing to greater political instability, if not the outright erosion of
democratic values and ethos.

This paper has not analysed the rationality or suitability of the “majority” principle as
an efficient or optimal basis for decision making. However, this analysis has proceeded on
the presumption that ’rule by majority” is the necessary sine qua non for ”democracy” as
envisaged by the framers of the Indian Constitution and the judiciary in the basic structure
doctrine. Proceeding on this presumption, this analysis has highlighted that the FPP sys-
tem does not, in fact, abide by the majority rule. Indeed, it has never produced a genuine
majority (50%+) government in any Lok Sabha election since independence. Furthermore, this
analysis has also shown that not only is the Central Government not elected by a gen-uine
majority, but even the vast majority of MP’s fail to secure a genuine majority in theirown
Parliamentary Constituencies.

Naturally, this has serious implications for the health of India’s democracy. Allegations of
majoritarianism have frequently been levelled against various Governments, past and
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present. However, these allegations are wholly inaccurate in as much as the Lok Sabha
does not, in fact, represent the majority of the population. It never has. The purposeof
this paper is to highlight this basic deficiency in the algorithm of India’s democratic
architecture, in the hope that the questions it raises may provide a platform for change.
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